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The Environment, Climate Change and Land Reform Committee 

UK Withdrawal from the European Union (Continuity) (Scotland) Bill 

Submission from the Scottish Environment Protection Agency 

Part 1: Alignment with EU Law 

Scotland has pursued a progressive environmental agenda for many years, often well 
beyond laws and standards required by EU membership. This is reflected in Scotland’s 
ambition on, for example, climate change and transitioning to a low carbon, low materials 
use economy. As a country we are recognised as being a leader in many of these areas 
and as Scotland leaves the EU, it is vital that this continues. The need for us to pursue this 
strong progressive agenda has never been greater then at this time of recovery from Covid-
19. 

We welcome the commitment to continue to align with EU Law. We agree that it is not as 
simple as saying that we will align with all future EU Law. We therefore agree with the 
proposal that this is a discretionary power not a duty.  

However, SEPA considers that a mechanism will be needed to assess provisions that come 
out of the EU in the future and determine whether and how they fit with Scotland’s 
ambitious environmental agenda. Consideration should be given as to whether this 
mechanism could be part of the role of Environment Standards Scotland, rather than being 
an additional stand-alone mechanism. 

Part 2 Environment: Chapter 1 - Environmental principles 

The four EU environmental principles enshrined in the Treaty of the Functioning of the 
European Union have been instrumental in shaping the high standards of environmental 
protection we enjoy in Scotland. Retaining these principles and enshrining a new duty on 
Scottish Minister’s to have regard to these guiding principles in the development of policies 
and legislation provides for continuity.  

A duty on Scottish Ministers ensures that these principles are simply and clearly integrated 
into future policy and legislation and they will filter down into implementation by Scottish 
public authorities. This is the nearest equivalence to what currently happens at the EU 
level.  

In SEPA’s case, we already have a complex decision-making framework of duties and 
powers. We are required to make individual decisions based on legislation which in some 
cases sets out in considerable detail the factors we must consider in reaching a decision. 
These often require us to have regard to objectives which are derived from the EU 
legislation.  

We therefore agree that applying the four EU level principles to the exercise of SEPA’s 
individual regulatory decision-making functions is not required and would both duplicate and 
add complexity to our decision-making framework. Our statutory purpose has broadly the 
same wording as the purpose for which the guiding principles must be considered - to 
protect and improve the environment and contribute to sustainable development. 
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We also agree that applying the EU principles to strategic decisions made by SEPA 
including policies could be proportionately achieved through formal consideration of plans 
and programmes under the Strategic Environmental Assessment regulations.  

Part 2 Environment: Chapter 2 - Environmental governance 

The Bill seeks to maintain a system of environmental governance equivalent to that 
provided by the institutions of the European Union, adapted, as appropriate, to the Scottish 
context. This appropriateness to the Scottish context is key for two reasons: 

(i) the EU Governance structure and the roles of the EU Institutions were designed to 
maintain compliance across 28 Member States. Replicating them exactly at a national 
level is not possible. 

(ii) Scotland already has a number of existing scrutiny, complaints and enforcement 
mechanisms in place within which any new arrangements must sit. 

Any new environmental governance arrangements to plug any gaps arising from leaving the 
EU need to work proportionately and effectively within our existing governance system.   

The EU Governance system has a number of elements to it including monitoring how EU 
law is applied and implemented, solving problems with Member States so as to remedy any 
possible breaches of environmental law and taking infringement action where appropriate 
(see the following 2017 Communication from the Commission EU Law: Better Results 
Through Better Application (2017/C 18/02)). This Communication helpfully sets out in 
section 3 the Commission’s approach to using its discretionary power in a strategic way to 
focus and prioritise its enforcement efforts on the most important breaches of EU law.   

In SEPA’s response to the consultation on a New Governance Body SEPA stated that “… 
looking from a practical perspective SEPA considers that any future arrangements must:  

1. Have a clear purpose, remit and scope to ensure they don’t duplicate existing activities 
and expertise;  

2. Be proportionate so that the focus is on systemic failure by Government, rather than 
isolated incidents;  

3. Help improve environmental outcomes and don’t involve costly or time consuming, but 
ultimately ineffective, bureaucratic process;  

4. Support existing roles and expertise to deliver more for the environment;  

5. Not intervene too early to allow existing processes to complete; and  

6. Allow regulators like SEPA to continue to enforce against businesses that do not 
comply” 

We have looked at the Bill provisions in terms of these criteria: 

1. Clear purpose, remit and scope 

We are concerned that calling the scrutiny body Environment Standards Scotland (ESS) 
could cause confusion about its role and SEPA’s role. The upholding of environmental 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52017XC0119(01)&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52017XC0119(01)&from=EN
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standards is the role of SEPA and other bodies. ESS monitors that we are correctly 
upholding these standards through the application of environmental law. Its primary role is a 
scrutiny role which is not apparent in its title. 

 

ESS functions are relatively clearly expressed. There is obviously considerable overlap with 
some of the functions of Scottish Government, SEPA, SNH and other scrutiny bodies in 
Scotland (this overlap with other scrutiny bodies is dealt with below). This lack of clarity in 
these overlap areas means it is difficult to understand whether the remit and scope are 
clear. 

The main overlaps with SEPA and SNH are around the assessment of the effectiveness of 
environmental law and how it is implemented and applied as stated in Section 39(9). 

Under Section 39(9), ESS are given a broader remit. It is required not only to ensure that 
government and public bodies are exercising and correctly applying their regulatory 
functions but also to investigate the effectiveness of environmental law delivery. We 
consider that it could be very difficult for ESS to judge the effectiveness of environmental 
law and be able to distinguish between the effectiveness of the legislation itself or how it is 
implemented and applied. This seems to go further than any role that the Commission had 
in relation to their monitoring and scrutiny function.  

SEPA works closely with the Scottish Government and others to constantly assess what we 
are doing to improve the environmental outcomes achieved for Scotland and to ambitiously 
persuade those we regulate to go further than they are required to by law. An example of 
this with is the regulation of the finfish aquaculture sector where SEPA has recently 
developed a new regulatory approach to improve environmental outcomes. 

We consider therefore that there is some potential duplication in functions here. In practical 
terms SEPA will have two very different relationships with this body: one will be about 
scrutinising our compliance with environmental law and our implementation of it and one 
will be working collaboratively with the ESS around the effectiveness of environmental law.  

Much of the data and knowledge to allow the ESS to assess this will be with SEPA and 
SNH. We would query therefore whether the body will really be resourced or have the 
necessary expertise and experience to take steps to secure significant improvements in or 
make recommendations on improving the effectiveness of environmental law. 

The Bill also proposes that ESS can also carry out activities in relation to making 
comparisons with the effectiveness of environmental law in other countries. SEPA again as 
part of its role constantly and actively engages with countries across the world to improve 
the effectiveness of environmental law and outcomes in Scotland. In particular it is a very 
active member of both IMPEL and the network of Heads of Environmental Protection 
Agencies. This would therefore appear to be duplication. 

2. Be proportionate with a focus on systemic failure 

We welcome the proposed approach to replicate the approach of the Commission to using 
its discretionary power in a strategic way to focus and prioritise its enforcement efforts on 
the most important breaches of EU law. 
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We strongly agree with the proposed approach set out in Sections 23 (improvement report) 
and 28 (compliance notice) to restrict ESS from preparing an improvement report or issuing 
a compliance notice in respect of a failure to comply with environmental law arising out of 
any decision taken by a public authority in the exercise of its regulatory functions in relation 
to a particular person or case. For example, in SEPA’s case, a decision on an application 
for a licence or a decision on regulatory enforcement in a specific case.  

This seems to best replicate the strategic approach of the Commission. It has been 
extremely rare for the Commission to raise questions about an individual decision taken by 
SEPA. The approach of the Commission is always more systemic.  

SEPA considers that there may be a lack of proportionality in relation to the appeal forums 
for the information and compliance notices. An information appeal will be relatively straight 
forward and the ESS can make a report to the Court of Session, which may (either or both) 
make an order for enforcement, and/or deal with the matter as if it were a contempt of 
Court. However, in relation to an appeal against a compliance notice, this appeal is to the 
Sheriff Court. In SEPA cases these appeals may be complex consisting of a number of 
detailed submissions on environmental law and technical matters. The Courts may be 
required to weigh up between the technical evidence of different experts. 

Our view is that it is important that the judiciary have the chance to develop some expertise 
and knowledge in relation to these cases. In relation to appeals against SEPA imposing a 
fixed or variable monetary penalty under the Environmental Regulation (Enforcement 
Measures) (Scotland) Order 2015 this was the rationale behind the Scottish Land Court 
being selected to hear the appeals.  

3. Help Improve Environmental Outcomes and not involve costly or time consuming, 
but ultimately ineffective bureaucratic process 

We welcome the intention for a system of environmental governance that, in a similar way 
to the Commission, promotes the resolution of issues through agreement and discussion. 
This will ensure that the ESS can work with the expertise and experience of regulatory 
bodies such as SEPA to find solutions that promote the achievement of environmental 
outcomes.  

SEPA notes that ESS should as far as possible, work to seek consensus and agreement to 
improve the application of environmental law, and therefore enhance environmental 
outcomes. This is underpinned by a range of proposed enforcement powers which are 
designed to allow a proportionate response depending on the significance of the issue and 
are therefore only intended to be used where agreement cannot be reached through 
constructive discussion of the issues. lt is proposed that ESS will develop its own approach 
to investigation and enforcement, reflecting the duty placed on it to seek agreement with 
public bodies wherever possible.  

We consider that there is not sufficient detail in the Bill provisions to understand how ESS 
will approach the carrying out of its functions in practice.  Currently, under Schedule 2 the 
strategy must set out how ESS intends to – […] 

(g) engage with the public authorities it investigates with a view to –  
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(i) swiftly resolving (so far as possible without the need to issue a compliance notice or 
prepare an improvement report) any matter concerning a failure to comply with 
environmental law, to make effective environmental law or to implement or apply it 
effectively, and 

(ii) reaching agreement on any appropriate remedial action to be taken for the purpose of 
environmental protection, and 

(h) identify and recommend measures to improve the effectiveness of environmental law or 
of how it is implemented or applied.  

Section 19(1) requires public authorities to cooperate with ESS, and give it such reasonable 
assistance as it requests (including the provision of information), in connection with the 
exercise of its functions.  

Under Section 19(2), a public authority must make all reasonable efforts to –  

(a) swiftly resolve any matter which ESS raises concerning the authority’s failure to comply 
with environmental law, to make effective environmental law or to implement or apply it 
effectively, and 

(b) reach agreement with ESS on any remedial action the authority should take for the 
purpose of environmental protection.  

The exercise by ESS of its functions in a proportionate manner must therefore allow public 
authorities adequate opportunity to respond to complaints made against them. One means 
of achieving a proportionate approach might be to remove the proposed duty on public 
authorities to swiftly resolve matters and reach agreement with ESS.  It might be 
appropriate for ESS to be provided with the power to issue guidance in which the 
overarching expectation could be set out that public authorities will be expected to resolve 
alleged failures and reach agreement on remedial action, but that the key aim is the 
promotion of discussion and seeking to find solutions that promote environmental quality 
and wellbeing. Alternatively, if the duty remains in the legislation, SEPA considers that there 
may be legitimate reasons why it is not possible for the public body to respond swiftly or 
agree remediation measures with ESS. SEPA considers it may be helpful to add a power 
for the public authority to give reasons why it is not possible to respond swiftly or agree 
remedial measures. This could then be taken into account by ESS when it considers 
whether to take further enforcement action. 

As the proposed enforcement powers are only intended to be used where agreement 
cannot be reached through constructive discussion, further clarity is required on key 
aspects of the governance process including how representations are to be received by 
ESS, how these are to be investigated and how ESS intends to engage with the public 
authorities it investigates. In order to achieve the necessary balance with the legislative 
duty placed on public authorities to make all reasonable efforts to resolve matters and 
reach agreement with ESS, there should be a clear legislative basis giving public authorities 
the opportunity to respond to an alleged failure to comply with environmental law. 

4. Support Existing Roles to deliver more for the Environment 



ECCLR/CB/003 

6 

Currently, under Schedule 2 the strategy must set out how ESS intends to exercise its 
functions in a way that respects and avoids any overlap with the exercise of functions by 
other scrutiny bodies.  

There is already a considerable amount of scrutiny of public bodies at the national level 
(see diagram in Annex 1).  All of the bodies set out in the diagram have a role in scrutinising 
SEPA and SNH and ensuring they comply with environmental law and policy. It is unclear 
how ESS will manage to work within pre-existing governance systems at the national level 
and work effectively with the other bodies that have a role to play in scrutiny. If it fails to do 
this there may be duplication and confusion 

We can see that if ESS carries out its role in the strategic and proportionate way that is 
intended that it has the potential to support existing roles to deliver more for the 
environment. 

5. Not intervene too early 

We remain concerned that ESS may intervene too early and undermine the actions of the 
public body and existing complaints and appeal mechanisms. Currently, under Schedule 2 
the strategy must set out how ESS intends to exercise its functions in a way that respects 
and avoids any overlap with other statutory regimes (including statutory provision for 
appeals) or administrative complaints procedures. 

As noted above it is unclear as to how ESS will deal with this in practice. It also seems too 
significant to leave it to the strategy of ESS. This is about the circumstances in which the 
complaint can be made rather than strategic decisions of ESS.  

It is SEPA’s view therefore that there should be a provision in the legislation that provides 
for existing complaint procedures, statutory appeals and judicial reviews to be exhausted 
before a complaint to ESS can be made where the matters are dealing with the application 
of environmental law. 

6. Allow regulators like SEPA to continue to enforce against businesses that do not 
comply 

As set out above it is essential that ESS does not intervene too early and undermine the 
regulator in it the exercise of its regulatory functions. It is also important that it doesn’t 
interfere too early in the statutory complaints, appeals and review mechanisms.   
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Annex 1 – Scrutiny of Public Bodies 

 

 

Annex 2 - Financial Memorandum 

The Financial Memorandum that accompanies the Bill states that it is unlikely that there will 
be significant additional costs for public bodies like SEPA.  

It is our view that there will be some cost since we have not previously had to deal directly 
with the Commission. In the past the Scottish Government would prepare responses to the 
Commission based on information supplied by SEPA. SEPA never directly dealt with the 
Commission nor did this happen on a frequent basis.  

In setting up the ESS one can envisage that SEPA may be required to assist ESS in 
relation to complaints about SEPA’s application of environmental law – the criteria for which 
are currently unknown. We may also have to work with ESS in relation to the effectiveness 
of environmental law in areas which SEPA itself may not be prioritising. This is coming at a 
time of expected increased workload for SEPA in the light of the impact of Covid-19 and the 
leaving of the EU.  


